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Decision re: Emerson Blectric Co.; by Paul G. Dembling, Acting
Comptrzoller General.

Issue Area: Federal Procurement of Goods and Services (1900).

Contact: Offic= of the General Coursael: Procurement lLawv II.

Budget Punction: Geneéral Goverument: General Property and
Records Napnayement {804).

organizaticn Concernqd: vVveterans Adsinistration.

The protester objected to the request for proposals for
an uninterruptible paver supply, which included a set time for
benchaark testing for offerors vho submitted othervise
acceptable tachnical proposalsi. The failure of the offeror to
pereit the agency to conduct scheduled benchmark testing
disqualified thue offevor from participating in the second step
of the vrocurement and renfdered other issues moct. {Author/sSC)
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Alan Zuckermurn !
Pree. IX

THE COMPTROLLENR GENERAL
OF THE UNITED BTATED
WASHINGTON, D.C. 208a8

FILE: j3.188013 OATE: May 6, 1977

MATTER OF: Exerson Rlectric Co.

DIGEST:

Failure of offeror rulmitting an otherwise acceptable
terhnical proposa’ Lo permit agency to conduct bunchmark
testing duxing step one of two-gtep advertised procure-
ment in sccordance with a testing schedule found to be
reasonable and related to the Government's minimum needs
disqualified offeror from participating i{n second step
and renders other issues raised moot and not for
consideration,

Bmerson Electric Company (Emerson) protests Vaterans
Administration (VA): request for proposals (RFP) 101-3-77, issued
November 1, 1976. The RFP is the fir.: step of a two-ztep for-
mxlly advercised procurement for an uninterruptible power supply
(UPS) for the VA data processing center at the VA's K:izes facil-
ity located in Broadview, Illinoils. Among other things, Emerson
protests the time set f'or benchmirk testing for offerors which
submitted otherwis2 acceptable technical proposals,

The RFP contains a "Pre-Award Benchmark Test" proivision, to
be used in further determining acceptable. technical propisals. The
second step IFB was restricted to thnze offerors who submitted
acceptable technical proposals in step one,

The original dates specified in step one for benchmark test-
1ng was "in no less than 10 days and no more than 45 days from the
date of proposal submission (December 15, 1976). On November 19,
1976, Emerson requested that\tha benchmark tasts be conducted at the
same time as the "Social Secuyrity” UPS tests scheduled for January

1977, Thereafter, the VA nmeﬁ!ad the RFP stating that benchmavrk

testing "will he acheduled durlng the last week in Januury 1977 and
is anticipated to continue through the third week in Fcbrusty, inde-
pendent of benchmarking, run by any other Government agency." On
December b, 1976, Emerson protested to the agency, in part-complain-
ing that the benchmark testing schedule was unreasonably early
because the equipment was not a stock item readily avnilable fox
testing and "cannot be constructedan.uch short fotice.” The VA
denied the protest on Decenber 14, 1976, and a protest to this Office
followed,
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Enerson's technical proposal was thareaftor evalunted and
datermined to Le acceptable (subject to benchmark testing), and by
letter dated December 30, 1976, the VA informed Emerson that bench-
martk testing at Euerson was s:heduled for January 31 - February 3,
1977. The VA denied Euerson's subsequent request that the tests be
delayed until GAO rtendered its Jdecision sn its protest,

The VA beaclmark testing team arrived at Umerson's facility
on January 31, 1977, and although the equipment was allegedly ready
for testing, the team was informed that Fmersen did not want to
perform the terts because of the pending GAO protest. Emevson was
advised that fallure to permit testing starting on February 1, 1977,
would disqualify the fim from further consideration, but Emrrson
nonetheless declined to permit '‘the test.to proceed, The fimm was
consequeutly disqualified frow participsting in step two, 1t ia
reported that cn February 10, 1977, Emerson advised the VA that it
was then prepared to commence bendhmark teatiug but it was told
that *'/it wasT considered non-responsive” and rherefore no test
would be conducted, Emerson hiia not couteated any of the facts
reported by the VA aud bas requested that the matter be decided on
the basia of the record now before us.

Having carefully reviewed the record, we conclude that the VA
acted reasonably., tlothing in the record suggests that any other
fiim consid-tred either the original or the extended benchmark test-
ing schedule to be unreasonable, nor does Emerson.offer any partic-
ular evidence of that fact. Moreover, in out opinion, the record
shows that the agency acted fairly and {n good faith when it promptly
extended the testing schedule dates teyond ‘those originally requested

by Emerson less than 3 weeks prior to the ti{ume of that fim's protest

to the agency. We do not believe that an agency is required to jeop-
ardize its own projected operating requirements clearly specified in
the sclicitation because of the needs of any one offeror,

No restrictive conditions or limifotions relating to the
banchmark tes: schedule favoring any porticular offeror are apparent
from tiie record and ione has been asserted; nuor is there any basis to
asgume that the test achedule was inconsistent’ with the actucl needs
of the ageicy to couplete construction of its data processiag facil-
ity. In our opinion, Emerson had adequate notice of the date the
testing was to commence, and although it had approximately 1 week's
notice that testing would not be delayed pending a declsion on its
protest, it failed to advise the VA that such testing would not be
permitted until after the arrival of the testing team. The record
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shows that Lserson was adequately notifiel of the contequenzes of
its vefusal to permif. testing of equipment which was asserced to
have been availatile for thut tasting. Ia this connection, it
appeazs to us that the asserted availability of tue equipment con~
tradiczs Emerson's statemerts that such equipment could not he made
avuilable in the time allowed.

Since the VA's refusal to further delay the testing waa
Teasonably related to its minimum needs, we cannot conclude that
the agency's determination to disqualify Ermarson from considera-
tion for failure to permit such testing was unfounded.

Iu addition, because merson's technical proposal was founl
to be tachnically acceptabli save only for the beuchmark testing,
and'because step one of & two-step advertised procurement 1{s the
qualifying phase of the procurement, Emerson's failure to nualify
itself for step two renders the other Zssues raised by the prutest
mood and consequently need not be further considered.

The protest is denie.l.

Acting Comptroller Genaral

of the United 3tates ////





